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Re: Request for Review, Comment and Oversight ditiust Concerns Related to New
York’s Delivery System Reform Incentive Payment $RIP”) Program Performing
Provider Systems (“PPS”) and Use of Proposed @=té of Public Advantage
(“COPA”) Process

Dear Ms. Koslov and Mr. Mucchetti:

On behalf of the undersigned health plans and bsasiorganizations, thank you for meeting to
discuss our request for review of the decisionsNeyv York State to: 1) encourage and
incentivize the creation of large networks of hieedire and other service providers, known as
Performing Provider Systems (“PPSs”), as part efithplementation of New York’s Delivery
System Reform Incentive Payment (“DSRIP”) prograrhereby unrelated health care providers
will be authorized to collaboratively negotiate hieglan reimbursement as a single provider,
and 2) the use of New York’s proposed Certificatd®oblic Advantage (“COPA”) process to
allow providers participating in DSRIP to securatstaction immunity under federal and state
antitrust laws.

As discussed, while we support the policy goalsr@fmbursement reform and promoting
integrated systems of healthcare to facilitate ompments in the quality of patient care and cost
savings to New York’s healthcare delivery systeme, tnanner in which providers are permitted



or required to affiliate for purposes of negotigtineimbursement will inevitably lead to
monopolistic or oligopolistic market practices. €Bl practices will, perversely, result in higher
healthcare costs and harm to consumers. The Stataisto require PPSs to become a single
entity for provider reimbursement purposes has baditulated by the New York State
Department of Health (“DOH”") as both a long ternalgand a critical component of the State’s
vision for reform. Indeed, most recently, the DGdtensed its Guidance for PPS Governance in
which it references a “Fully Integrated Model” whiis the PPS governance model consisting of
a single legal entity, operating under a singleednated management team, with full ownership
of the care delivery system which will ultimatelyrsive the DSRIP program. DOH, in its
guidance, suggests that PPSs will ultimately evait® a more integrative system, such as the
Fully Integrated modé€l. For your convenience, please find attached the B®8ernance
Guidance recently released by the DOH.

This single entity bargaining structure -- whichnmst likely to occur in upstate New York

regions -- will create disproportionate negotiatileyerage for providers and systems over
Medicaid plans whose rates are determined by DOdHoser commercial insurers who, while

negotiating Medicaid rates, will be forced to rdveacing and cost data to various competing
hospitals (and other providers). The resultant ichpaill be increased costs for commercial

insurers (to be passed on to policyholders in tvenfof increased premiums) and Medicare
Advantage plans and the threatening of financidlesy of Medicaid plans whose rates are
predetermined by the State. As explained in gredé&tail below, the laudable goals of the
DSRIP can be accomplished without compromisingdia@e and federal antitrust laws or the
need to allow virtually every provider in a giveegion to negotiate reimbursement (Medicaid,
Medicare Advantage or commercial coverage) asey there a single entity.

Set forth below are the details of each of thestaiives as well as specific anticompetitive
concerns.

l. The Performing Provider Systems (“PPSs”) Being @ated through New York’s
Delivery System Reform Incentive Payment (“DSRIP”)Program Will Inevitably
Lead to Anticompetitive Effects

On April 1, 2014, New York State finalized the terrand conditions with the Centers for
Medicare and Medicaid Services (“CMS”) for New YwrkPartnership Plan 1115 Medicaid
Redesign Team Waiver Amendment (“MRT Waiver Amenditf)ethat will allow New York
State to draw down $6.42 billion in federal fundioger the next five to six years through the
Delivery System Reform Incentive Payment (“DSRIPfpgram® The goal of the DSRIP
program is to reduce avoidable hospital admissioméew York State by 25% by the end of the

1 SeeN.Y. DEP T OFHEALTH, New York Delivery System Reform Incentive Paymegr&m ‘How To’ —
Governance Version 1,.3ept. 22, 201fprepared by KPMG with support of the JHD Group),
https://www.health.ny.gov/health care/medicaid/stgi@docs/dsrip_governance how_to guide vl 2 (baHt
visited Oct. 2, 2014).

Z1d.

3SeeN.Y. DEPTOFHEALTH, NEW Y ORK PARTNERSHIPPLAN 1115:MRT WAIVER AMENDMENT/DSRIPSPECIAL
TERMS AND CONDITIONS (STCs) (2014) [hereinafter DSRIBTCs], available at:

https://www.health.ny.gov/health _care/medicaid/stgi@docs/special_terms_and_conditions (@dfamended Apr.
14, 2014).




demonstration period. However, the state’s ultimaterarching goal for the DSRIP program is
to fundamentally change the healthcare delivery paygment system for Medicaid services in
New York! DSRIP requires healthcare and service providefsrm provider systems that will
appl;s/ for DSRIP funding as a single Performing Riew System (“PPS”) in December of this
year:

As part of DSRIP, the state is requesting thafpedviders of healthcare and support services
serving any portion of New York’s Medicaid poputatiin a given region of the state, including
but not limited to hospitals, physicians, clinibme care agencies, and nursing homes, work
together to form a single PPS. Importantly, tivgke-entity framework being proposed by New
York is unlike any other DSRIP program approvedIdS and operational in other states.

The PPS will be required to implement projects dherfive to six year waiver period designed
to transform New York’s health care financing arelivery systenf. In most instances, it
appears PPSs will include hundreds of providersding numerous hospitals) within a single
system’ In exchange for meeting project metrics and rtoless, the PPS will receive incentive
payments that will be distributed among the pastiting providers. In addition, the State is
required to work with managed care contractors ted providers within a PPS to develop
alternatives to fee for service reimbursement (sashshared savings, capitation, pay for
performance, etc).

As highlighted in both DSRIP publications issued thg State as well as numerous public
webinars and hearings since April of this year, steged policy goal is for the PPSs developed
through the DSRIP process to ppiermanent (extending beyond the duration of DSRIP) and the
PPSs are ultimately expected to contract ss@e entity with New York’s Medicaid Managed
Care plang? Contracting as a single entity for Medicaid reimgement naturally will impact

* SeeN.Y. DEP T OFHEALTH, MRT Waiver Amendment PresentafisBALTH.NY.GOV (April 2014),
https://www.health.ny.gov/health _care/medicaid/stgl@docs/waiver_amendment_update present.@asét

visited September 23, 2014) (webinar and slidegmtadion). This goal has also been referencedratrous

public meetings throughout the state since April20ncluding at the “MRT Waiver Extension Publie&ting” on
April 16, 2014 in Albany, New York.

®>SeeN.Y. DEP T OFHEALTH, Tentative MRT Waiver/DSRIP Key Dates Year 0
https://www.health.ny.gov/health care/medicaid/stgie@/docs/dsrip_timeline.pdfast visited September 23, 2014).
® SeeDSRIPSTCs, supranote 3, at § 45.

" SeeN.Y. DEP T OFHEALTH, Emerging Performing Provider Systems,

https://www.health.ny.gov/health _care/medicaid/stgi@/dsrip_loi_received/emerging_p[fkst visited September
23, 2014).

8 SeeN.Y. DEP T OFHEALTH, DSRIP Program Funding and Mechanics Protocol — &itaent )
https://www.health.ny.gov/health _care/medicaid/stgi@docs/program_funding_and_mechanics.fdét visited
September 23, 2014).

° See DSRIP ST supra note 3, at § 39.

©SeeN.Y.DEPT OFHEALTH, New York’s MRT Waiver Amendment Delivery SysteoriRehcentive Payment
(DSRIP) Plan Frequently Asked Questions (FAQSs)

https://www.health.ny.gov/health care/medicaid/stgl@docs/dsrip_fag.pdfiO (last visited September 23, 2014);
Jason Helgerson, N.DEP T OFHEALTH, NYS DSRIP White Board - Five Years in the Fut¥@,Tuse (May 28,
2014),http://www.youtube.com/watch?v=BgZGE3qg6hHY &featuyesatu.be Jason Helgerson, N.DEP T OF
HEALTH, DSRIP: What You Need to KNnOWEALTH.NY.GOV,

https://www.health.ny.gov/health _care/medicaid/stgi@docs/dsrip_what you_need_to_know.[§ldfst visited




commercial health insurance and Medicare Advantemebursement, if not lead to single entity
negotiation for such reimbursement.

This intentional creation of regional monopolies arigopolies of healthcare and service
providers, particularly for reimbursement purposeshout considerable government oversight
and a compilation of detailed guarantees ensuhiegptotection of consumers, will inevitably
result in anticompetitive market conduct and dipprtionate pricing power in the Medicaid,

Medicare Advantage and commercial marketplace. |&\the State’s policy vision is limited to

the provision of healthcare services and supporthé State’s Medicaid population, without
significant restrictions and oversight of the comerad activities of providers, there will also be
an_impact on the commercial and Medicare Advantawgkets, with resulting harm to

consumers.

This level of provider collaboration is not necegseo accomplish the goals of the DSRIP;
rather, this component of the State’s plan runstmuto the State’s desire to reduce cost and
enhance affordability. Specifically, the statedipplgoal of the PPS emerging as a single
reimbursement negotiating entity is beyond the saafpwvhat is required to achieve the goals of
DSRIP, and, if realized, has the potential to tesulanticompetitive behavior in violation of
state and federal antitrust laws. Furthermorehaut sufficient oversight and restriction on
marketplace activities of the participating provalethis construct could have the unintended
consequence of raising prices and reducing acoesgélthcare services in New York’s broader
healthcare marketplace, akin to the concerning ainpihospital mergers.

This concern is magnified by growing discourse rdoa the anticompetitive impact of
healthcare provider collaboration and consolidatimeluding hospital mergerf3. Indeed, a
recent study released by t@atalyst for Payment Reforpatalogues legislative, regulatory and
policy efforts being pursued nationwide by statest thave recognized the need to address the
contracting practices of healthcare providers dadsthat have led to reduced competition and
higher prices, at a detriment to consuntérs.

As a result of the desire to limit the number ofSBRreated through DSRIP, the state is seeking
widespread alignment of the healthcare providersirsg a single geographic region. Even
without the formal merging of providers, this dectta development of regional healthcare
systems throughout New York State has the potetdiafford partnering providers with the
ability to exert significant bargaining power taetbetriment of New York’s consumers. While
economies of scale with respect to technology aiwimistration, as well as pooled resources
may certainly play a role in the success of a DSRIS, the stated goal of limiting the number
of PPSs to one to three per region (outside of Newk City) should be reconsidered and the
participation between the providers within a PP8usth be confined to specific collaborative
efforts with clearly defined boundaries governed éywumber of factors, including but not

September 23, 2014) (webinar and slide presenjatiddditional webinars and presentations discug#iis goal
are also available dbttps://www.health.ny.gov/health care/medicaid/ségi@/dsrip_webinars_presentations.htm
" SeePear, Roberf:.T.C. Wary of Mergers by Hospital.Y. TIMES, September 18, 2014, at B1.

12 seeSuzanne Delbanco & Shaudi Bazz@atalyst for Payment Reform (CPR), State Policre®mvider Market
Power3-9, 14-47 (July 2014gvailable at:

http://www.nasi.org/sites/default/files/researclat8t Policies Provider Market Power.pdf




limited to: 1) current marketplace dynamics, 2)ioegl geographic barriers to access, and 3)
consumer choice. Moreover, alternative models vatue-based” reimbursement to the PPS that
preserve direct participating provider agreementth vand competition among individual
providers in the PPS should be built into the DSRIBel. Without the need for designation of
the PPS as a single contracting entity, value-basietbursement can instead be accomplished
through normal negotiations between the indiviguralviders within the PPS and health plans.

Significantly, many hospitals also oppose the eéffor force them to negotiate with their
competitors. While the hospitals are prepared aokvon efforts to improve population health
and to reduce unnecessary admissions, hospitalpgrémave publicly stated that hospital
competitors should not be forced to negotiate oall@ctive basis.

As the timeline for the creation of regional PPS®xtremely aggressive, with proposed PPS
collaborations required to be submitted with DSRilications by December &f this year,
and DSRIP funding that will require these entite$egin to collaborate by April 2015, we urge
the FTC and DOJ to engage in oversight of the D§Rdess in New York®

Il. The Proposed Certificate of Public Advantage {COPA”) Process for Providers
Participating in DSRIP Is Inadequate to Confer Stae Action Immunity Because It is
Beyond the Scope Contemplated by the New York Stateegislature and Does Not
Currently Include Sufficient Protections to Guard against Anticompetitive Behavior

Notwithstanding the significant antitrust concerassociated with the creation of PPSs
throughout the state and the single-entity prowdEvisioned in the New York’s “future state”

of healthcare delivery discussed above, New Yor&eisking to use its proposed Certificate of
Public Advantage (“COPA”) process, described beltawallow providers collaborating as part

of the DSRIP program to seek state action immumityer federal and state antitrust laws.

As a threshold matter, the proposed use of the COPDSRIP PPSs is beyond the scope
contemplated by New York's Legislature upon the spge of New York’s “Improved
Integration of Health Care and Financing” I&tv. In addition, while the proposed COPA
regulatory text mirrors a state action immunity iight process that has been adopted in several
states (e.g., North Carolina, Maine, Wisconsing, déletual implementation plan for New York’s
COPA will vary considerably from what other Statemve implemented, and involve far less
active supervision and scrutiny despite the faat thew York proposes to use the COPA to
permit unprecedented types of provider aggregations

As a result, we request that the FTC and DOJ rettawuse of the COPA process for providers
participating in the DSRIP program, and, at minimwuapport modifications to the use of the
COPA for DSRIP to guard against anti-competitivasgnuences.

13 See Tentative MRT Waiver/DSRIP Key Dates Ygesupfyanote 5.
N.Y. PuB. HEALTH LAW §§ 2999aa—2999bb (McKinney 2014).



a. COPA - Statutory History, Proposed Regulation and We in DSRIP

Statutory History

In 2011, Article 29-F of New York’s Public Healtaw was enacted authorizing the state to
encourage appropriate collaborative arrangementengmhealthcare providers who might
“otherwise be competitors™ The legislation cites the need for integrationsefvices and
coordination among providers based on: (i) the oo health system demonstration and pilot
projects authorized by federal healthcare reformclwvlare intended to promote and assess
delivery system and payment reform, and (ii) thedchto preserve access to essential services,
improve the quality of services provided and ey of operations, and minimize the
unnecessary increases in the cost of tare.

To the extent such arrangements may be anticonveetthin the meaning of state and federal
antitrust laws, the legislative intent is to supplaompetition with such arrangements under the
“active supervision” and related administrativei@ts of the Commissioner of the New York
State Department of Health as necessary to accelmgble state’s policy goals, and to provide
immunity under the state and federal antitrust 1&ws

In order to accomplish these goals, the legislatutborized a regulatory program to permit and
oversee merger, acquisition, integration, constbda collaboration, and coordination among
providers, where necessary, to assure access tmtishealthcare services, to improve
healthcare quality and outcomes, to enhance dffigieor to minimize the cost of healthcate.

Importantly, Article 29-F provides for State actionmunity under state and federal antitrust
laws with respect to planning, negotiating and ekeg cooperative, collaborative and

integrative arrangements where the benefits ohbolation resulting from activities undertaken
by healthcare providers (and others) outweigh tisadyantages resulting from a reduction in

competition™®

The statute requires the New York State Departnoériiealth to promulgate regulations to
implement the law, which are required to providanstards for determining which proposed
collaborations, integrations, mergers or acquisgishall be covered by the law and the manner
by which the legislative intent shall be advandedugh regulatory oversight.

Proposed Regulation

On September 18, 2013, DOH published a notice @igsed rulemaking that would establish a
COPA process for healthcare providers seeking tereallaborative arrangements with other
healthcare providers to obtain immunity from fedenad partial immunity from state antitrust
liability.?* Subsequently, on August 27, 2014, DOH issuediaed rulemaking with comments

5q,

' SeeS.B. 2809-D, § 50, 2011 Leg., 23legis. Sess. (N.Y. 2011).

178§ 2999aa-2999bb.

18.5.B. 2809-D, § 50.

4.

20 8§ 2999aa-2999bb.

2 Certificate of Public Advantage, 38 N.Y. Reg 7afposed Sept. 18, 2013).



and responses to the original version of the pregasile?” Along with the issuance of the
revised regulations, the Department also providedification that “DSRIP Project Plan
applications to be submitted by Performing Provi8gstems will include the opportunity to
apply for a COPA, and the DSRIP Independent Assesiiareview those request$® Pursuant
to statute, no COPAs may be granted after Decer8ber2016, and the State is seeking to
complete COPA reviews for DSRIP by February 2, 2815

The regulatory impact statement included in théahiproposed regulation provided that the
filing for a COPA would be_optional, and “[tlhe iew of certificate of public advantage
applications will require the commitment of staksources. However, the number of
applications was expected to be small and the wsveonducted largely by consultants paid for
by the applicants” (emphasis addéd).

Even before the proposed use of the COPA to proeaidiirust immunity from providers
participating in the DSRIP process, in responseh# initial proposed rulemaking, both the
health plans and the business community raisedecosowith the proposed framework, and
urged the state to require, at a minimum:

(1) Due process that allows all interested and/or patlhimpacted parties to be notified of
a COPA application and provided a meaningful oppuoty for written and verbal input
into both the approval decision and, if approved,donditions under which the entity
must operate;

(2) Specific approval conditions that constrain thereise of pricing power;

(3) A regulatory scheme that provides ongoing, speeifid enforceable “active supervision”
of the operation of any entity granted a COPA Gedie; indicating that a mere
“promises” and “annual reporting” scheme as cutygmtoposed is clearly not sufficient;
and

(4) Specific and timely remedies for anticompetitivéaéaor.

As indicated, on August 27, 2014, DOH issued asexvirulemaking along with its responses to
public comments on the original version of the @sgd rule. Significantly, DOH declined to
address any of the key concerns raised by thears@and business community in the revised
rule and did not materially address the requestetégtions against anticompetitive behavor.

2 Certificate of Public Advantage, 36 N.Y. Reg. pBoposed Aug. 27, 2014).

% E-mail from Medicaid Redesign Team Update Lisbehalf of Scott, Kalin, N.Y. DEP'T OF HEALTH, to MR
Listserv,DSRIP Update: Certificate of Public Advantage (CQR&vised Regulations — Now Availapdeig. 26,
2014).See alsdN.Y. DEP T OFHEALTH , FUNDING AVAILABILITY SOLICITATION (FAS)DELIVERY SYSTEM REFORM
INCENTIVE PAYMENT PROGRAM INDEPENDENTASSESSOR3—4 (2014) [hereinafter DSRFAS] available at:
https://www.health.ny.gov/health care/medicaid/stgl@docs/dsrip_assessor_fas.pdf.

2 DSRIP FASsupranote 23, at 28.

% Certificate of Public Advantage, 38 N.Y. Reg. Tofmsed Sept. 18, 2013).

% See36 N.Y. Reg. 13.




b. Proposed Use of COPA for DSRIP PPSs is Beyond thedpe Contemplated by
Legislature and Proposes Insufficient State Supersion, Failing Both Prongs of the
State Action Doctrine

The state’s proposed use of the COPA process f&®RIP®PSs fails both prongs of the “State
Action Doctrine®’ in that it is both beyond the legislative scopatemplated by the state
legislature, and the proposed process for “actige supervision” is illusory and inadequate to
guard against the anticompetitive effects of PPS8vider collaboration. Moreover, even
assuming that the proposed COPA process is lawhte SAction, the State’s anticompetitive
regulatory scheme would result in substantial sitge spillover, causing negative economic and
political consequences to the citizens of neightgpstates.

The Special Terms and Conditions for the DSRIP anwgprovide that coalitions of providers
must “. . . establish a clear business relationbeifsveen the component providers, including a
joint budget and funding distribution plan that gfies in advance the methodology for
distributing funding to participating providers . [and] comply with all applicable laws and
regulations. . . ® In light of the necessary provider compliancehvatl applicable laws and
regulations, including Federal antitrust laws inithg the Sherman AéE the Clayton Act® and
the Federal Trade Commission Acand New York’s own antitrust law, known as the Delty
Act,** New York is seeking to use its proposed COPA ssde allow providers collaborating
as part of the DSRIP program to seek state actronunity under federal and state antitrust
laws.

However, as the Supreme Court recently heldT€ v. Phoebgthe State Action Doctrine only
applies when the anticompetitive conduct complaioied the “. . . inherent, logical, or ordinary
result of the exercise of authority delegated bg #iate legislature®® and the State has
“affirmatively contemplated the displacement of quatition.” >

2" “The State Action Doctrine shields certain antigetitive conduct from federal antitrust scrutinyemtthe
conduct is: (1) in furtherance of a clearly artateld state policy, and (2) actively supervisedheydtate.” Office of
Policy Planning, Federal Trade CommissiBeport of the State Action Task FofcéSeptember 2003) [hereinafter
FTC STAFF REPORT], available athttp://www.ftc.gov/0s/2003/09/stateactionreport.pdf

%8 3eeDSRIPSTCs, supranote 3, at § 5b.

% Section 1 of the Sherman Act, 15 U.S.C. §§ 1-@yides that “[e]very contract, combination . . conspiracy, in
restraint of trade or commerce . . . is declareoetdlegal.” The Supreme Court interprets théuséato prohibit
only unreasonableestraints.Seeg e.g., State Oil Co. v. Khan, 522 U.S. 3, 10 (9997

39 Section 7 of the Clayton Act, 15 U.S.C. §812-2F|.RS.C. §§52-53 prohibits mergers if, “in any liofe
commerce or in any activity affecting commerceriy aection of the country, the effect of such asigioin may be
substantially to lessen competition, or to tendrate a monopoly.”

31 Section 5 of the Federal Trade Commission Act5.C. §§ 41-51, provides that “[u]nfair methods o
competition in or affecting commerce, and unfaideceptive acts or practices in or affecting cono@eare hereby
declared unlawful.”

32N.Y. GEN. Bus. LAW §§ 340-347 (McKinney 2014).

% Federal Trade Commission v. Phoebe Putney Hegitte®, Inc., 133 S. Ct. 1003, 1013 (U.S. Feb. 093P

% See idat 1012.




Leqgislative and Requlatory Intent

In New York, the use of the COPA process for prevadparticipating in DSRIP was not
contemplated by the New York State legislature,ttes enactment of the COPA enabling
legislation occurred three years prior to the DS&iE without any contemplation of its eventual
creation. Both at the time the COPA legislationsweassed in 2011, as well as during the
duration of the public comment period for the &lifproposed COPA regulations, the use of the
COPA process for DSRIP PPS purposes was not coedideor was the public given
opportunity to comment on this proposal. The redigegulations were subject to a new
comment period, which expired on September 26, 28i4d we expect that the Department will
receive additional feedback given the proposed ais€EOPA as part of the DSRIP process.
However, in view of DOH'’s position to date, it islikely that the concerns set forth in this letter
will be adequately addressed prior to Decemberhef yyear when DOH intends to begin
accepting COPA applications.

In addition, prior to enactment of the statute, @@PA process was envisioned to be utilized in
isolated instances where warranted and would nattitized by a large number of providers.
With the heightened interrelationship between ti8RIP and COPA, the state is now seeking to
utilize this process on a wide-spread, state-wid@ provider-wide basis that was clearly not
contemplated when COPA was enacted by the Legislatu2011. Thus, the state action relied
upon by the Department is tenuous at best.

Active Supervision

In addition, there is significant concern regardthg ability of the State to meet the second
prong of the test that requires “active supervisiohthe policy by the State itself. Due to the
state-wide participation of providers, the antitgganumber of applications is much greater than
originally anticipated, and if the use of the COPAPPS providers is ultimately permitted, at a
minimum, a regulatory scheme that provides ongoisgecific and enforceable “active
supervision” of the operation of any entity granéee@OPA is required.

Pursuant to the regulatory impact statement, the Xerk State Department of Health indicated
that the review of COPA applications will “requitbe commitment of staff resources . . .
[h]Jowever the number of applications is expectedésmall, and the reviews will be conducted
largely by consultants paid for by the applicarifsl the context of DSRIP, as indicated, the
State now proposes to use an “Independent Assesaibrer than the State itself, to both review
initial COPA applications from PPS providers andoaéngage in the “active supervision” of
COPAs awarded’

The role of the Independent Assessor in the DSRdfeEt Plan process is to score all submitted
plans and provide a recommendation on whether ldre gatisfies the requirements for DSRIP
imposed by CMS. While the assessor will condu€GPA review, the COPA application and

% Certificate of Public Advantage, 38 N.Y. Reg. Yofposed Sept. 18, 2013).
36

Id.
37 SeeDSRIPFAS, supranote 23.



subsequent “supervision” is ancillary to the maimgmse of the Independent Assessor review,
and inadequate to appropriately monitor the mat&eg

Furthermore, it is important to note that, in tmeited number of states that have enacted COPA
laws, the use of the COPA has never been appli¢iaeimanner anticipated by DSRIP. In most
states, only one COPA has been issued. North i@ardbr example, enacted COPA laws in
1993, but has only granted a single COPA. This C@RA required as a condition of approving
the merger of two acute care hospitals in the wespart of the State in 1998. The COPA
included specific restrictions and requirementatesl to reporting information, contracting with
or employing physicians, controlling costs, and tcacting with insurance plarfs.The North
Carolina COPA renewal was subject to stringentdseds, including a five-year compliance
assessment performed by an independent entitytesndi@e whether any modifications to the
COPA were necessary to better protect consumens thhe loss of competition that arose under
the 1995 merger. Thus, even though the scale athN@arolina’s COPA implementation pales
in comparison to New York’s, the supervision regments appear to have been far more
comprehensive than what New York has proposed.

While the review process for the New York COPA &milon was intended to be rigorous, it
now appears that the Department of Health will &eksg to process a large number of these
applications on an expedited basis to grant pregsidemunity to begin collaborating as early as
February 2015° The regulations as currently proposed provide tiia Department “shall not
issue a Certificate of Public Advantage withoustficonsulting with the Attorney General and, as
appropriate, the mental hygiene agencies, and torgwith, and receiving a recommendation
from, the Public Health and Health Planning Coutitiil In addition, in response to comments
submitted on the original proposed regulation, Diepartment stated "there will be opportunity
for public comment on a COPA application, eithemiriting or in person, at a meeting of a
designated PHHPC committe&."However, in light of the Department's proposedetine for
the processing of COPA applications submitted thhoDSRIP, the opportunity for a thorough
review by the Department and the public appeassally at best.

Under the current timeline presented by the DepamtDSRIP Project Plan applications, which
will include the opportunity to apply for a COPAgeao be submitted by Performing Provider
Systems by December 16, 2014. The "Independengs8es’ is scheduled to complete the
COPA review by February 2, 2015. Final decisionsati DSRIP applications, including the
application for a COPA, are due by February 27,520Thus, during a one and a half month
span, a single private third party vendor (Publan€ulting Group Inc.) will complete a COPA
review for up to 42 separate COPA applicationsadition to conducting a review of the
DSRIP components of the submitted project plansllowing such analysis, the Attorney

% GREGORYS. VISTNES PH.D., AN ECONOMIC ANALYSIS OF THECERTIFICATE OFPUBLIC ADVANTAGE BETWEEN
THE STATE OF NORTH CAROLINA AND MISSIONHEALTH, (2011),available at
http://www.mountainx.com/files/copareport.psiée alsdress Release, Mission Health, Mission Hospiteh$td
with Final Report on Certificate of Need (Dec. 612),available at http://www.mission-
Qgealth.orq/news/article/mission-hospital-pIeaserdaﬁreport-certificate-need#sthash.hOquTJY.dpuf

Id.
“0SeeDSRIPFAS, supranote 23, at 28.
“136 N.Y. Reg. 13.
“1d.

10



General and the Public Health and Health PlanniognCil will be provided with less than one
month to review all of the COPA applications, witle PHHPC providing a recommendation of
approval or disapproval for each application. Pphblic will be provided with the opportunity to

comment on each application when the PHHPC meetsvtew each application. The nature of
the initial review of each application and the sdigent opportunity for public comment are so
constricted as to prevent a meaningful and compéatiew of each application.

Interstate Spillover

Finally, it bears noting that the proposed use loé¢ tCOPA will result in substantial
anticompetitive “spillover” into surrounding stafésThe establishment of multi-facility PPSs in
the New York City region will invariably impact hilacare purchasing for New Jersey and
Connecticut citizens who access services in Nevk.Ydn addition, Vermont and Pennsylvania
residents who live along the State’'s eastern amthem borders, where there is substantial
overlap in healthcare purchasing and service dsljweill also be similarly negatively affected
by New York’s anticompetitive regulatory scheme.

In light of all of the forgoing, as well as the &ta policy goal for the PPSs formed as part of the
DSRIP process to become permanent provider entdggsmble of contracting as a single entity,
the need for oversight of provider activities andegulatory COPA framework to govern the
activities of DSRIP providers is critical. The cemt COPA process proposed by the State lacks
sufficient State Action authority following the Seme Court’s holding i?hoebeo proceed as
proposed without appropriate safeguards and madiibics. As PPS formations continue to form
in the model of Accountable Care Organizations (@€), safeguards similar to those
articulated under Federal antitrust policy govegnACOs should be applied, including but not
limited to, showings of sufficient clinical and &ncial integration to withstand scrutiny, to
ensure that the State’s COPA does not create aansi@ safe harbor that allows ACO-like
collaborations that reduce competition and harnsaorers.

1. Recommendations

We urge the FTC and DOJ to review each of thedaiivies and provide comment as to the
permissibility of New York’s stated DSRIP PPS pwligoals and proposals in light of federal
antitrust laws.

Due to the potential for “emerging PPSs” to exeitipg powers to the detriment of consumers
in New York and its sister states, including Medi¢caMedicare Advantage and commercial
health plans, as well as businesses and individuiats purchase coverage, we request that the
FTC and DOJ require the State to implement appabprimarketplace safeguards and
alternatives. These should include, at a minimlijreconsideration of the policy goal of the
creation of a permanent “single entity” PPS prowrigienegotiate provider reimbursement (e.g.,
through alternative models for “value-based” reimsigments to PPSs that preserve direct par-

3 SeeFTC STAFFREPORT supranote 27, Recommendation #4, P. 56-57 (discusskugttie economic efficiency
and political participation goals of federalism ampaired where a State’s anticompetitive regulatmtion
negatively affects other states).
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provider agreements with individual providers ie fAPS), and 2) reconsideration of the State’s
desired degree of consolidation of PPSs.

Finally, to the extent the use of the COPA constrigcallowed to proceed for providers
participating in DSRIP, we request that the FTC &l support significant modifications to
the COPA process to guard against antitrust coscana to engage in strict state oversight of
provider affiliations going forward. Without exmsed collaboration with, and support from,
impacted health plans, a PPS should not be pedmitteevolve to the future state of a single
network entity that contracts with any payor (irthg Medicaid, Managed Care Plans). As a
result, the COPA process should be revised to deglat a minimum, the following protections
against anti-competitive conduct:

* Any COPA issued to a PPS should expressly prothibiPPS from contracting with any
payor as a single network entity for healthcareises, unless a payor voluntarily agrees
to negotiate with a PPS as a single entity.

A PPS may not act as the exclusive bargainingyefttitentities that are part of the PPS
and the COPA should expressly prohibit the PPS ttooking or otherwise obstructing
negotiations between payors and providers withenRR'S.

« A COPA may not be issued unless the PPS can cldarhonstrate that it will provide
price reductions and, under no circumstances shthddPPS be permitted to impose
price increases in excess of medical trend.

A COPA approval of a PPS should require DSRIP-eelabst savings to be passed on to
consumers in the form of price reductions to paym consumers.

* A PPS shall give DOH and payors prior notice of dature transactions involving
hospitals and other healthcare providers (includinpgtient and outpatient facilities and
physician practice groups) in the surrounding gaphic area.

« A PPS shall demonstrate to regulatory bodies thahas implemented promised
efficiencies. This should be done not less thani-sanually.

As discussed, please find attached for your ret@reszomments on the proposed COPA rule
submitted by both the New York State Health Plasossation as well as the New York State
Conference of Blue Cross and Blue Shield Plans.

Please do not hesitate to contact us if you hayeadditional questions or would like to discuss
this matter further. We appreciate your consideratif these concerns.
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Respectfully submitted,
New York State Conference of Blue Cross
and Blue Shield Plans

Empire BlueCross BlueShield
Excellus BlueCross BlueShield

The National Federation of Independent

Businesses
Michael P. Durant, New York State Director

MIIEIS—

The Business Council of New York State
Heather C. Briccetti, Esq., President & CEO

%/{MWC’W’

Unshackle Upstate
Brian Sampson, Executive Director

Tt

Enclosures
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New York State Health Plan Association

Commercial Members:
Aetna

CareConnect

CDPHP
EmblemHealth
HealthNow NY

Health Republic
Independent Health
MVP Health Care
Oscar Health

United HealthCare/Oxford Health Plans

Prepaid Health Services Plans:
Affinity Health Plan

Fidelis Care

Healthfirst

HealthPlus, an Amerigroup Company
Hudson Health Plan

Total Care (Universal American)
WellCare




